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SUPREME COURT DECISIONS 
 

There were no Wisconsin Supreme Court decisions affecting the Worker’s 
Compensation Act of Wisconsin between August 2018 and July 2019. 
 

COURT OF APPEALS DECISIONS 
 

Wise v. LIRC, 2017AP2191 (Unpublished, Dec. 26, 2018). 
 
In a 2-1 decision, District 2 of the Wisconsin Appeals Court reversed the Labor and 
Industry Review Commission’s denial of worker’s compensation.  The case had two 
interesting features.  First, the majority reversed the LIRC’s decision by holding that its 
fact findings were not supported by credible and substantial evidence, a rare 
occurrence.  Second, the panel included the two judges who competed for an open 
Wisconsin Supreme Court seat in April 2019, the winner Brian Hagedorn, who 
dissented from the result, and the loser Lisa Neubauer, who joined the majority opinion 
by former Republican state legislator Mark Gundrum.  The respondents appealed to the 
supreme court but withdrew the appeal after the matter settled during mediation. 
 
The applicant, a certified nursing assistant at an assisted living facility, slipped in her 
employer’s icy parking lot on Feb. 17, 2013, and fell, alleging injury to both hips and 
lower back.  The respondents denied that the incident occurred and, if it did, caused 
anything other than a groin strain from which the applicant fully healed less than three 
weeks after the injury.  The LIRC affirmed a finding by the administrative law judge that 
the injury occurred but reversed the ALJ’s extent of disability findings.  The ALJ 
awarded compensation for bilateral hip replacement surgeries and a soft-tissue lower 
back injury due to an altered gait caused by the hip replacements.  The LIRC, citing the 
opinion of respondent medical examiner Dr. Alvin Krug, related the hip replacements to 
a personal medical condition (avascular necrosis), thus also rejecting the altered gait 
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theory.  The LIRC found that the applicant strained her groin in the fall and agreed with 
Dr. Krug that she fully recovered from the work injury less than three weeks after it 
occurred. 
 
Key to the LIRC’s finding was a March 4, 2013, emergency room note where the 
applicant was quoted as saying her groin pain had gotten better.  Dr. Krug cited the note 
as proof of a healing plateau for the groin strain.  The same note also quoted the 
applicant as saying her pain worsened when she returned to light-duty work for the 
employer and that, as of the ER visit, her pain was ten on a scale of ten where ten was 
the worst pain one could experience.  Dr. Krug also offered several other reasons for his 
opinion, including preinjury CT scan evidence of bilateral avascular necrosis, that the 
way in which the applicant fell was inconsistent with injury to the hips, that the serial 
MRIs showed avascular necrosis progression that was not consistent with a traumatic 
aggravation, that the heads of the applicant’s femurs collapsed too soon after the injury 
to have been caused by it, and that some medical records showed a delay in the onset 
of hip pain, making it unlikely that the hips were injured in the fall. 
 
The appeals court rejected the LIRC’s findings, primarily because of Dr. Krug’s 
controversial interpretation of the March 4, 2013, ER note.  The court noted that Dr. 
Krug’s report included an affirmative answer to a question about whether the fall 
aggravated the avascular necrosis.  Dr. Krug and the LIRC found that the “temporary 
aggravation” of the hip condition ended with the ER visit on March 4, 2013, because the 
applicant supposedly had gotten better.  The court’s majority found that to be “a clear 
misinterpretation of the record of that visit and the record evidence as a whole.”  Wise v. 
LIRC at ¶27.  The court also noted that there was no proof in the record that the 
applicant had any problems with or treatment for her hips prior to the injury date.  It also 
noted that the applicant’s symptoms progressively worsened from the injury date, 
through the March 4 ER visit and as she received further treatment after that.  At ¶34, 
the appeals court majority wrote, “It defies logic, common sense, and the record for the 
Commission to determine [the applicant] had ‘fully recovered’ from the aggravation of 
her avascular necrosis on the same day she was treated in the emergency room after 
two days earlier attempting a light duty shift which she could not finish due to pain in her 
hip.”  The court could find no evidence to support the finding that the temporary 
avascular necrosis aggravation ended by March 4, 2013. 
 
Defense lawyers, avoid misuse of the temporary aggravation concept.  Doctors like 
Krug and many of the “editors” at the respondent medical examination companies seem 
to believe that any short-term injury is a “temporary aggravation.”  It may be temporary 
in the sense that it is short term and causes no permanent disability, but is it an 
aggravation of a pre-existing condition or an injury that causes a separate condition?  In 
Wise, Dr. Krug opined that the fall caused a groin strain, not a hip injury.  Several of his 
reasons, quoted above, support that interpretation of his opinion.  The groin is not the 
hip, thus the injury, if it truly involved only the groin, was not an aggravation of a 
preinjury hip condition.  In fact, one fair reading of the totality of Dr. Krug’s report is that 
he did not think the injury affected the hips at all.  He specifically opined that the injury 
had no effect on the progression of the avascular necrosis.  But his inartful reference to 
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the injury as a temporary aggravation of the avascular necrosis invited scrutiny into the 
evidence of the injury’s impact on the preinjury hip condition.  If going to hearing, 
lawyers best make certain their expert’s opinions are clear and internally consistent. 
 
 

 
 

LABOR AND INDUSTRY REVIEW COMMISSION DECISIONS 
 

NOTE REGARDING MAKE-UP OF LIRC:  On election day in Nov. 2018, the Labor and 
Industry Review Commission’s three commissioners were each appointed by 
Republican Gov. Scott Walker:  Laurie McCallum; Georgia Maxwell; and David Falstad.  
Walker lost the 2018 election to Democrat Tony Evers.  After the election but prior to 
Evers’ inauguration, McCallum resigned and Gov. Walker appointed Maxwell, whose 
six-year LIRC term was expiring at the end of 2018, to McCallum’s position, and the 
Wisconsin Senate confirmed the appointment during its 2018 “lame duck” session in 
Dec. 2018. 
 
After the inauguration of Evers in Jan. 2019, he appointed Michael Gillick, a long-time 
Milwaukee applicant’s attorney, to the open LIRC position.  Democratic interest groups 
challenged the Maxwell appointment in court.  A Dane County Circuit Court judge 
vacated Maxwell’s appointment, but the Wisconsin Supreme Court intervened and 
reinstated it.  Thus, during the first few months of 2019, Maxwell was on and off the 
LIRC.  By May 2019, the LIRC commissioners were Gillick, Falstad and Maxwell. 
 
In the citations below – on first use – where there is no reference to any LIRC 
commissioner, the panel was Gillick, Falstad and Maxwell.  Where the panel deviated 
from that lineup, it is noted.  Generally, Gillick did not participate in LIRC decisions 
made in January, February and March 2019; and Maxwell did not participate in LIRC 
decisions issued in April 2019. 
 
 
Most of the LIRC’s decisions involved factual disputes over the cause and extent 
of disability.  Below is a summary of decisions that referred to the reasons for 
and against compensation. 
 
 
REASONS FOR DENIAL OF COMPENSATION 
 
Applicant had significant treatment to relevant body parts prior to work injury. 
 
Saiyed v. Wheaton Franciscan Healthcare, LIRC no. 2016-006111 (Feb. 22, 2019; 
Gillick not involved).  The applicant had treatment for the allegedly work-related 
condition within four months prior to work injury. 
 
Brister v. Penfield Children’s Center, Inc., LIRC no. 2016-025605 (June 11, 2019). 
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Initial treatment record is missing, or history in the initial treatment records 
conflicted with the applicant’s version of injury.  
 
Forrest v. Ficanteri Marine, LIRC no. 2016-019113 (May 31, 2019; Gillick recused). 
 
Still v. Durham D&M, LIRC no. 2005-035877 (Feb. 21, 2019; Gillick not involved). 
 
Bauman v. Aurora Health Care, Inc., LIRC no. 2015-030391 (June 28, 2019; Gillick 
dissented).  In this case, the applicant said he felt a sharp pain in his lower back with leg 
radiation while assisting in a hospital patient transfer.  But he did not report the pain to 
his coworker or employer and denied trauma when initially examined by his family 
physician the day following the alleged injury.  Gillick discounted the early medical 
records as “notoriously inconsistent and inaccurate,” even though three separate 
medical professionals took histories with no reference to a work injury; and the applicant 
had back surgery before reporting the injury to his employer.  Consider Fitz v. Industrial 
Comm., 10 Wis. 2d 202, 207, 102 N.W.2d 93 (1960), where early medical history was 
given weight because ‘[t]he details of the accident became hyperbolized with time.” 
 
Borchardt v. Precision Plastics, Inc., LIRC no. 2017-018987 (June 28, 2019).  Ten-
month delay in first report of work injury.  More immediate post-injury medical records 
referred to an “insidious onset” of symptoms.  Dr. Thomas O’Brien’s opinion was found 
credible. 
 
Bien-Aime v. Speedy Metals, Inc., LIRC no. 2015-000535 (June 28, 2019). 
 
Delay in treatment for injured body part.  
 
Forrest v. Ficanteri Marine, LIRC no. 2016-019113 (four years). 
 
Still v. Durham D&M, LIRC no. 2005-035877 (delay in treatment for denied spinal 
conditions was five months from work injury). 
 
Saiyed v. Wheaton Franciscan Healthcare, LIRC no. 2016-006111(17 months). 
 
Brister v. Penfield Children’s Center, Inc., LIRC no. 2016-025605 (three years). 
 
Bien-Aime v. Speedy Metals, Inc., LIRC no. 2015-000535 (seven months). 
 
Applicant medical expert assumed facts not in evidence.  
 
Forrest v. Ficanteri Marine, LIRC no. 2016-019113. 
 
Brister v. Penfield Children’s Center, Inc., LIRC no. 2016-025605. 
 
Borchardt v. Precision Plastics, Inc., LIRC no. 2017-018987. 
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Respondent medical examiner provided more detailed explanation of opinion 
than the applicant’s expert. 
 
Montoya v. County of Milwaukee, LIRC no. 2018-008367 (April 30, 2019; Maxwell not 
involved), where respondent expert was Dr. David Bartlett. 
 
Holt v. SV Pallet, LIRC no. 2016-020148 (June 11, 2019). 
 
 
REASONS FOR COMPENSATION  
 
Clearly-described incident(s) causing immediate symptoms or treatment.  
 
Koch v. Target Corp., LIRC no. 2016-026095 (April 5, 2019; Maxwell not involved). 
 
Gronostajska v. Eitsert Family Cares, LIRC no. 2017-021592 (May 31, 2019). 
 
Maresch v. Grassland Dairy Products, LIRC no. 2016-028388 (April 26, 2019; Maxwell 
not involved). 
 
Moreno v. Staff Management, LIRC no. 2015-026527 (April 26, 2019; Maxwell not 
involved). 
 
Hernandez v. J.B. Hunt Transport Services, LIRC no. 2016-024225 (April 30, 2019; 
Maxwell not involved). 
 
Thompson v. Daniels Sharpsmart, Inc., LIRC no. 2017-013909 (June 28, 2019). 
 
Immediate or early lost time or wages.  
 
Gronostajska v. Eitsert Family Cares, LIRC no. 2017-021592.  A ten-day gap between 
injury and start of treatment found de minimis because the applicant credibly explained 
a desire to work through pain. 
 
Kloss v. International Thermal Systems, LIRC no. 2011-019969 (May 31, 2019).  
 
Koch v. Target Corp., LIRC no. 2016-026095. 
 
Maresch v. Grassland Dairy Products, LIRC no. 2016-028388. 
 
Applicant worked “hard job” for long time.  
 
Kloss v. International Thermal Systems, LIRC no. 2011-019969.  Per the LIRC:  “More 
than two decades in manual jobs that required regular, significant lifting [80 to 100 
pounds] that affected his back condition.” 
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Koch v. Target Corp., LIRC no. 2016-026095.  Applicant spent 22 months unloading 
trucks with repeated bending and lifting of up to 100 pounds, including bags of “kitty 
litter.” 
 
Davis v. Frito Lay Beloit, LIRC no. 2014-024538 (April 30, 2019; Maxwell not involved).  
The applicant worked 42 years for the employer, many as a truck driver who was 
required to load and unload semi-trailers, as well as to hook trailers to the tractor.  Claim 
was for arm and shoulder injuries by occupational disease. 
 
Wiatr v. Myrtle Werth Hospital, Inc. Mayo Health, LIRC nos. 2008-034817; 2016-008052 
(April 26, 2019; Maxwell not involved). 
 
Rothe v. Con-Way Freight, Inc., LIRC no. 2017-003735 (June 28, 2019). Applicant 
worked 25 years for employer doing frequent lifting of 50 pounds). 
 
Urbanek v. Infinity Healthcare, Inc., LIRC no. 2017-011760 (June 28, 2019; Gillick 
recused).  Six years of typing caused carpal tunnel syndrome. 
 
Albright v. W. L. Deckert Co., Inc., LIRC no. 2017-013593 (June 28, 2019).  More than 
ten years of “heavy lifting.” 
 
Failure of respondent medical expert to provide an alternate explanation for 
applicant’s condition. 
 
Wilson v. Century Foods International, LIC no. 2017-005948 (April 5, 2019; Maxwell not 
involved). 
 
McElvain v. Milwaukee Board of School Directors, LIRC no. 2013-012085 (April 9, 2019; 
Maxwell not involved). 
 
Davis v. Frito Lay Beloit, LIRC no. 2014-024538. 
 
Detailed explanation of evidence by applicant’s expert. 
 
Valosek v. SSM Healthcare, LIRC no. 2015-013904 (April 5, 2019; Maxwell not 
involved). 
 
Maresch v. Grassland Dairy Products, LIRC no. 2016-028388. 
 
Thompson v. Daniels Sharpsmart, Inc., LIRC no. 2017-013909.  Dr. Hatfield reviewed 
post-injury films and opined that there was evidence of recent traumatic changes to 
preinjury degeneration. 
 
Albright v. W. L. Deckert Co., Inc., LIRC no. 2017-013593. 
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Respondent medical examiner rejected over treating doctor.  
 
Gronostajska v. Eitsert Family Cares, LIRC no. 2017-021592 (Thos. O’Brien). 
 
Kloss v. International Thermal Systems, LIRC no. 2011-019969 (Karr opinion rejected 
because of his failure to explain why the incident leading to immediate disability did not 
accelerate preinjury condition.). 
 
Bruinsma v. Landmark Masonry, LIRC no. 2016-028907 (Jan. 4, 2019; McCallum, 
Falstad and Maxwell):  “Dr. O'Brien's causation opinion was rejected in light of fact that 
there is no evidence that the applicant had preexisting symptoms; the fact that the 
credible evidence demonstrates he experienced ongoing, worsening symptoms after the 
fall sustained on September 16, 2016; the fact that a C5-C6 disc herniation was 
objectively identified; the fact that even Dr. O'Brien conceded this disc herniation was 
properly treated with fusion surgery; and the fact that Dr. Rebholz credibly opined that 
the type of fall the applicant experienced on September 16, 2016, was consistent with 
the herniation of his C5-C6 disc.” 
 
Sullivan v. Colony Brands, Inc., LIRC no. 2017-017998 (April 9, 2019; Maxwell not 
involved; Kummer opinion rejected). 
 
Koch v. Target Corp., LIRC no. 2016-026095 (Robbins). 
 
Valosek v. SSM Healthcare, LIRC no. 2015-013904 (Pals). 
 
McElvain v. Milwaukee Board of School Directors, LIRC no. 2013-012085 (Dr. O’Brien 
[first name not listed in order]):  “In his February 2016 report, Dr. O'Brien reiterated his 
diagnosis of muscle strain and contusions. However, he was forced to acknowledge the 
fact that the applicant had undergone the cervical disc decompression surgery 
performed by Dr. Maiman on February 9, 2015.  Dr. O'Brien incredibly opined that this 
surgery was merely the result of the applicant’s preexisting degenerative condition, 
which by his reckoning fortuitously manifested itself coincident with the work event.  
Similarly, he opined that the applicant’s lumbar spine symptoms were fortuitously 
coincident with the work event.  The applicant sustained significant physical trauma in 
the work incident, and Dr. Maiman’s and Dr. Masci’s causation opinions are credible.” 
 
Davis v. Frito Lay Beloit, LIRC no. 2014-024538 (Summerville). 
 
Maresch v. Grassland Dairy Products, LIRC no. 2016-028388 (Kulwicki). 
 
Wiatr v. Myrtle Werth Hospital, Inc. Mayo Health, LIRC nos. 2008-034817; 2016-008052 
(Monacci). 
 
Rothe v. Con-Way Freight, Inc., LIRC no. 2017-003735 (Monacci). 
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Thompson v. Daniels Sharpsmart, Inc., LIRC no. 2017-013909 (O’Brien [first name not 
listed in order]). 
 
Davis v. MillerCoors, L.L.C., LIRC no. 2017-018661 (June 28, 2019; Matloub). 
 
Stoltz v. Apogee Enterprises, LIRC no. 2015-005175 (June 28, 2019; Thomas O’Brien). 
 
Urbanek v. Infinity Healthcare, Inc., LIRC no. 2017-011760 (Bax). 
 
Campbell v. TTM Advanced Circuits, Inc., LIRC no. 2016-016620 (June 28, 2019; 
Barron):  “The commission is also troubled that Dr. Barron referred to an article that 
allegedly would support his position that repetitive hand activity is not a cause of carpal 
tunnel  syndrome, with  reference to secretary computer users compared to the 
population in general, but Dr. Barron did not name or identify the article in order to verify 
it. He also did not analyze or discuss if the study in the article controlled for how 
someone with the applicant’s potentially predisposing factors would be affected by 
repetitious if not forceful work activities. The commission in the past has rejected 
medical opinions stating that keyboarding or computer work could never be causative of 
carpal tunnel syndrome, and Dr. Barron’s casual reference to an unnamed article does 
not persuade the commission otherwise in this case.” 
 
Albright v. W. L. Deckert Co., Inc., LIRC no. 2017-013593 (Karr). 
 
 
 
OTHER LIRC DECISIONS  
 
Applicant denied myoelectric prosthetic arm replacement based on opinion of Dr. 
Thos. O’Brien that a more conventional (and cheaper) prosthesis was necessary 
treatment for a conceded injury. 
 
Forster v. AIF Leasing, LIRC no. 2010-019559 (Jan. 31, 2019; Gillick not involved): 
 
“The applicant asserts that his mechanical arm prosthesis does not provide him with 
any ‘real functionality,’ and is not adequate to assist with curing and relieving him from 
the effects of his work-related left arm amputation.  The commission’s careful review of 
the entire record led it to conclude that the applicant did not follow through with medical 
recommendations to have his mechanical arm refitted or readjusted.  Instead, he simply 
gave up wearing his prosthesis and lived his life without it for a period of approximately 
two years.  He subsequently concluded on his own that he would be better off with a 
myoelectric arm.  He did not seek approval from the respondents prior to beginning the 
process of obtaining a myoelectric arm.  While he did eventually obtain medical opinions 
supporting his choice of a myoelectric arm, those opinions were primarily based upon 
his subjective complaints of an inability to comfortably operate his mechanical arm due 
to chronic back and neck symptoms.  Review of the video surveillance evidence 
severely undercuts the applicant’s credibility relative to the severity of those symptoms.” 
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Commission requires certified evidence of preinjury and injury-related permanent 
disability to comply with Wis. Stat. Sec.102.175(3). 
 
Overman v. Marinette Marine, LIRC no. 2016-008107 (Jan. 31, 2019; Gillick not 
involved). 
 
Applicant found to have sustained compensable lumbar injury, requiring two 
laminectomies in the same operation. The LIRC determined that Wis. Adm. Code Sec. 
DWD 80.32(11) is the proper “starting point” for assessing injury-related permanent 
disability compensation, but “the code minimum assumes the spine was previously 
without disability, and . . . an ‘appropriate reduction’ must be made for any preexisting 
disability.”  The LIRC said it would reduce the amount of injury-related disability by the 
percentage of permanent partial disability due to a preinjury work-related 
microdiscectomy.  However, there was no evidence that PPD had been rated for the 
earlier injury. The LIRC rejected the administrative law judge’s assignment of the 
minimum 5% for the preinjury surgery, holding that Wis. Stat. Sec. 102.175(3)(b) 
requires that evidence of disability from all relevant injuries be assessed by a qualified 
medical practitioner.  It remanded the case for taking of that evidence and further 
argument. 
 
 
Arguing the facts on appeal to the courts is not bad faith. 
 
Andres v. County of Juneau, LIRC no. 2006-03350 (April 9, 2019; Maxwell not 
involved). 
 
The parties initially disputed whether the applicant sustained a knee infection as a 
consequence of work-related knee surgery or an unreasonable refusal to follow 
competent medical advice by exposing an open surgical wound to unsterile hot-tub 
water.  The applicant denied using the hot tub after surgery, but medical records 
suggested otherwise.  The LIRC in 2011 found for the applicant, an order that survived 
appeals to the circuit court and appeals court.  On appeal, the respondents argued that 
there was a “legitimate doubt” as to the applicant’s credibility on the hot-tub question, 
and also that no expert medical practitioner linked the infection to the surgery.  Several 
years later, the applicant claimed that the respondents’ appeals of the LIRC’s order 
constituted separate acts of bad faith as there was no reasonable basis in law for the 
courts to reverse the LIRC’s fact findings.  The applicant contended that arguing facts in 
the courts is bad faith.  The LIRC rejected the applicant’s claim, finding that allegations 
of no credible and substantial evidence in the courts requires some weighing of 
evidence to determine if the requirements of Wis. Stat. Sec. 102.23(6) are met to 
sustain the LIRC.  (See, Wise v. LIRC, above.)  The LIRC also indicated that it was 
reluctant to limit arguments on its findings by assessing bad faith against the 
challengers. 
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LIRC orders payment for spinal cord stimulator. 
 
Mathis v. Mayo Clinic HS-Oakridge, Inc., LIRC no. 2014-012027 (April 9, 2019; Maxwell 
not involved). 
 
The LIRC affirmed an ALJ order directing the respondents to pay for a spinal cord 
stimulator.  The LIRC’s order does not identify any of the medical experts by name, only 
that “several doctors” supported the applicant’s position. 
 
Applicant awarded medical expenses in an occupational disease case without an 
injury date. 
 
In Sullivan v. Colony Brands, Inc., LIRC no. 2017-017998, the LIRC found that the 
applicant sustained an occupational hand disease from repetitive use.  It found that she 
lost no time from work, had no wage loss during her “healing period” and sustained no 
permanent disability.  The applicant incurred medical expenses and the LIRC ordered 
them paid.  The injury date was set on a day when the applicant was not at work but 
apparently first experienced symptoms.  The LIRC’s order cites United Wisconsin Ins. 
Co. v. LIRC, 229 Wis. 2d 416, 429-30, 600 N.W.2d 186 (1999), for the rule that an injury 
date is not necessary to impose medical expense liability on an employer in an 
occupational disease case.  In its decision, the LIRC is unclear whether the applicant 
had any temporary physical restrictions during the healing period and avoided wage 
loss because the employer accommodated the restrictions at no wage loss.  It suggests 
that was the case by calling the injury “temporary” in nature and citing an opinion from a 
treating physician as releasing the applicant to “work without restriction” at the 
conclusion of treatment.   
 
Would not the applicant have a “disability” when the restrictions were in effect?  Even if 
her employer accommodates the restrictions, the applicant’s overall employment 
options are limited.  That is, she cannot apply for and accept other jobs that are 
incompatible with the restrictions.  The LIRC found that “disability” requires physical or 
mental impairment and wage loss.  Physical or mental impairment due to a work-related 
injury is not a “disability” without an actual wage loss. 
 
Wis. Stat. Sec 102.01(2)(g)2 sets the injury date in an occupational disease case as the 
first date of “disability” from the disease, or the last day of work for the employer whose 
employment caused the disease, whichever is earlier. The LIRC generally holds to the 
position that “disability” under sec. 102.01(2)(g)2 is a “physical incapacity to work, and . 
. . lost work time.”  See, Virginia Surety Co., Inc. v. LIRC, 2002 WI App 277, ¶17, 258 
Wis. 2d 665, 680, 654 N.W.2d 306.  In Virginia Surety, the losing respondent argued 
that a visit to a company doctor during scheduled work time to monitor the employee’s 
lung condition qualified as an injury date for the occupational lung disease.  The court 
held that did not qualify as an injury date, mainly because the employee was not 
impaired (or, to use the vernacular, restricted) by virtue of having to spend a few 
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minutes of his work day with the company doctor for a condition that later became an 
impairment to his work ability.  But consider a worker with temporary restrictions from an 
occupational injury who seeks work in the labor market with an employer other than the 
time-of-injury employer.  His or her ability to perform the universe of available jobs is 
limited by the restrictions from the work injury.  If the restrictions had been permanent, 
there would be permanent disability compensation under Wis. Stat. Secs. 102.52 or 
102.44(3).  Is not the employee encumbered by work-related temporary restrictions 
similarly disabled?  (It may be reasonable, as in Wis. Stat. Sec. 102.43(6), to exclude 
wage loss from a second employer due to restrictions from a work injury for the first 
employer, but that does not mean the employee is not disabled; the statute’s purpose 
could be to simplify compensation calculations.) 
 
In the above case, the LIRC’s limited definition of “disability” has caused it to create an 
injury date where there is no statutory authority for its actions.  That it cites to an 
appeals court decision that is based on the same logical fallacy is weak. 
 
Delaying recommended medical treatment is not “unreasonable” if the 
respondent refused to pay for it. 
 
Hernandez v. J.B. Hunt Transport Services, LIRC no. 2016-024225.  LIRC refused to 
apply Wis. Stat. Sec. 102.42(6) to suspend the healing period when the applicant 
delayed surgery recommended by her treating physician.  “What changed her mind was 
her reasonable concern with the fact that respondents informed her that they would not 
accept liability for the surgery.  Respondents effectively extended applicant’s healing 
period by contesting liability for the surgery she wished to have.  It was well within 
respondents’ right to contest liability, but after doing so, respondents must now accept 
the consequences of ultimately losing the liability dispute.” 
 
LIRC splits the difference between 0% and 12% to the shoulder at 6%, raising 
legal issue. 
 
Roberts v. Marten Transport, LIRC no. 2017-007810 (June 28, 2019; Gillick recused).  
The LIRC awarded compensation for a shoulder injury.  The respondent medical 
examiner, Dr. Thomas O’Brien, opined that the injury was not compensable but, 
regardless of causation, the applicant had no permanent partial disability to the 
shoulder.  The treating physician rated 12%.  The LIRC awarded 6%.  That does not 
appear consistent with Wis. Stat. Sec. 102.18(1)(d):  “Any award which falls within a 
range of 5 percent of the highest or lowest estimate of permanent partial disability made 
by a practitioner which is in evidence is presumed to be a reasonable award, provided it 
is not higher than the highest or lower than the lowest estimate in evidence.” 
 
 

LEGISLATIVE UPDATE 
 
Between February and August of 2019, there were no statutes enacted that amended 
the Worker’s Compensation Act of Wisconsin.  Gov. Tony Evers proposed to reunite the 
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administrative law judges with the Dept. of Workforce Development in his 2019 budget 
proposal, but Republicans “tabled” the proposal as inappropriate for the budget bill, 
even though they used the budget bill to divide the agencies in 2012.  The 
administration also made the “merger” proposal to the Worker’s Compensation Advisory 
Council.  The WCAC negotiations were ongoing at the end of July 2019. 
 
Labor proposed increasing the weekly temporary total disability rate to four-fifths of the 
average weekly wage from the present two-thirds; as well as increasing the maximum 
weekly permanent partial disability compensation rate to $407 for 2019 injuries, $427 for 
2020 and $448 for 2021.  Labor also proposed that employers be required to continue 
health insurance or pay the cash equivalent of the premium to the employee in addition 
to any temporary disability compensation payments.  Labor proposed to allow 
employees to settle or try Wis. Stat. Sec. 102.29(1) cases regardless of the employer’s 
position; to allow workers to treat with physical therapists without a medical practitioner 
declaring that such treatment is necessary to cure and relieve the applicant from the 
effects of the injury; to eliminate the interest credit on compensation advancements; and 
to increase the amount of compromise settlements that can be paid in a lump sum from 
$10,000 to $50,000.  Regarding the statute of limitations, labor proposed to add the final 
payment of medical expenses as an extender of the six-year limitation period; and to 
add shoulder replacements and spinal fusions as medical conditions for which there is 
no statute of limitations.  Labor also offered a detailed proposal on managing opioid 
medication that emphasizes the employer’s responsibility to “educate” the applicant on 
alternative pain treatment, especially physical therapy. 
 
As it has in the past, management’s proposals emphasized control of medical treatment 
expense.  Management proposed to “direct” the applicant’s medical care for the first 90 
days after the injury by limiting the medical practitioners from which the applicant may 
receive treatment.  For all treatment, it proposed establishing unspecified “treatment 
guidelines” that may be avoided only upon consent of the employer.  Management 
wants to mandate use of electronic medical records and billing.  It also proposed to 
change the “fee schedule” under Wis. Stat. Sec. 102.16(2) to the “average health 
service fees paid to health service providers.”  Management also proposed to change 
the statute of limitations in two ways:  (1) shorten it to two years; and (2) disallow 
hearing applications for the sole purpose of tolling the limitation period.  Management 
proposed to stop the payment of permanent total disability compensation at the point 
the applicant becomes eligible for old-age social security, and also to eliminate the PTD 
death benefit.  It also proposed to eliminate the minimum permanent disability 
compensation for surgical procedures contained in Wis. Adm. Code Sec. DWD 80.32.  
Management also proposed that disability determinations be made only by qualified 
specialists established by “statutory guidelines.”  It proposed to bar workers from 
collecting compensation for injuries caused by a pre-hire medical condition that the 
employee intentionally hid from the employer, or where an earlier claim for the same 
injury was denied in another state.  Regarding hearing loss claims, management made 
two proposals:  (1) to require that the hearing test taken closest in time to the applicant’s 
removal from noisy work be used to calculate the permanent hearing loss; and (2) to 
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require that the cost of hearing aids be segregated from any lump sum settlement and 
be exempt from attorney fees. 
 
The Walker administration made several technical proposals in 2017 following the 
separation of the ALJs from the DWD.  These proposals were designed to allow for the 
ALJs to continue to perform the same functions at the Dept. of Administration that they 
performed at the DWD.  Those proposals were adopted by the advisory council but 
were not enacted into law because the agreed bill failed to pass the Legislature in 2017 
due to its provisions on medical expenses.  The Evers administration has renewed 
those proposals but noted that they will be unnecessary if its main proposal to reunite 
the ALJs with the DWD is adopted.  Meanwhile, the DOA’s Division of Hearings and 
Appeals has pending administrative rules that provide for its control over litigation once 
the hearing application is filed and answered.  The term used in the proposed rule is 
“manage its caseload” and the DHA has total control.  It may determine if pleadings are 
sufficient; whether pleadings may be dismissed without prejudice; when and where to 
hold hearings; evidentiary rules; filing deadlines; and whether to hold mediations, when 
to hold them and what subjects they may cover.  
 
An internet citation to the proposed rule is here: 
 
https://docs.legis.wisconsin.gov/code/misc/chr/lc_ruletext/cr_18_059_rule_text_filed_wit
h_legislature_part_1  
 
 
 
 
 
 
William R. Sachse, Jr., is an attorney and mediator located in Whitefish Bay, Wis.  
From 1982 to 2017 Sachse defended employers and insurers in litigated Wisconsin 
worker’s compensation matters, most recently with Peterson, Johnson & Murray, S.C., 
of Milwaukee.  Since 2018, Sachse has mediated litigated worker’s compensation 
matters as a sole practitioner.  Sachse was born Dec. 5, 1956, in Sheboygan, Wis.  He 
obtained his bachelor’s degree from Northwestern University in 1979 and his law 
degree from the University of Wisconsin Law School in 1982.  Sachse is a member of 
the State Bar of Wisconsin, the Wisconsin Association of Worker’s Compensation 
Attorneys and the Federalist Society. 


